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DHITED STATES GENERAL ACCOUNTING OFFICE .
WASHINGTON, D.C, 20518 040‘
D-103508
Orrice or GENERAL CHYUNREL
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The Hoslorsble X1t M, Levitue I.M 1973

House of Reprisxtativons
De¢ar Mr, Lovitass i 1L Ak av&llahl_.p to .l.‘-_‘.f-?}-lli‘!‘l‘!.'!\d“i? o

This ia {a reply to your requost for Sirthor explanation of my
testimony on February "% abou? the[authority of sgeccien to foouwd regu-
laticaa] I appreciate thn cpporiv to clwnity my ponition,

It may be halpful to review whit was saild at the buwlni' You aakod
if the Councll on Wege and Price Stabllity has aumbort NS rogu-
uuou asking corporafions with revenwes ower a cortaln amouat to file

vepuris with tiv Council, Ay reply was $han [ had not focwud on tha!
nmt of the pirogram, Lut that Cmcn might have swwch authority
because of ite broad scale mwltorl \ utber.\t I also id that
agencies are suthorized to lssuwe rog\ﬁntlm W) Mivout a apevitic mandete
to do &0 'n the stxlute,

The quesiion nd framed In your ledler Mis that my comaents
on the mthortty of the Councll o Wage axd ‘n Natdlity (o isous &

tioular set of regulations are squivalant to siyring that all agenciss

ve &n inherent auttority (o isaue legislative rc \huml. sven wvheu

their subatance is uni-slated to the u«wy'p lqlu Mive sutherity, 1
don't beliave my remarviis should be constriwd as jrotng timt fur, My
comunents o8 to the Cauncll's authiority to ase ri gulations were
conditioncd on en interphrstation of the Coanil's n&\tm‘ awthority,
If that was not 50 underytood, I hope this letier will clarify thd point,

The Adminisirative Frocedure Act (3 U, B, C, § H51 (1978) &l ol g?

provides the brosd fraumework within which um\oy rmile or regulation-
ll.ba must be viewed, Section 853 of the Adminintrative Proe\mro

Act only authorizes but rejuires agoncles to publish certain \ypes

of rules, policles, and regilations, Paragraph %m)(l) of that section

provides in poertineat parts

"(a) Each apmcy ahill nmake nvailable lto the public
information as follows

'"(1) Each agency shall separateiy state and x:urrcmtly

g{:;h in the Fedsrsl Reglstor for the guidwnce o the @r/
public =« .

SV 00



=
A bt Fa | et -

B-1932958

"iA) desuriptions of ita sentral and sl organi-
sation sad the catablished places at whie), the
empleyess (\ad i the caso of a unifoiimed sarvice,
the meunbers) from whom, and the methcds whereby,

the publin may obtaia infocietion, make subiuittals

GY reguests, v obiain declaiwns;

(3) statemnieato of the gemaral course and method
by which its fimeitons are channeled snd determinad,
including the naty vs and requiremanta of all formal
and \oforaal procedvures avalluble;

"{C) xulas ¥ procadure, desariptions of forms
availablo or the placen at which {orms may be
abtained, and instructiaes as to the soope and con-
teits of all papere, reports, or sxammativigs

(D) subetantive rules of gensral calility
adopted as axkhorizcd by law, and ments of

goaeral cy or imterprctations of gemernl appli-
cabllity formulated and adopied by the agoncy; and

"({E) sach amendment, reviaics, or repeal of \he
foregolug. "

Subpiragr D} quetsd M‘Mm class f uh-pu -
"subatantive &‘J :u-ml a"llnulttyw‘- Bt l:'a :\\c ‘adopted

as anthorined by law." These
"egialative.! However, "sistements of

are often referrod to as
gwnaral pelicy ar Lvecpreta-

ticns of genersl applicabllity” ure alve required o be puilisved by

sabperagrapi (D) even though there v no mtmumtm

-poelncnuy divaecte the to fer ich statements or inter-
preiationa, If ri sm k8 A Juty (0 carry omt a cerlelia progyram

or {ask and, in ity
offaring

pubiisi this guidaate in thi Federal Rogisier,

Agaln,

cf vogulation concer
mvﬂrwuu basqid ©

example, the Ganoral Sarvicen Adwialpkration dae no

regulations conce
Ancordingly, al i

the statutory swthority of (he agosicy,
In the cane of the Cowncll, saction J(gK1) of the Council en Wage

and Price Stabllity Act (12 U, 5,C. § 1104 note, as anvonded by

-’“

I do mot suggest that cgencics have Iaherent author!

m‘* regrams and setivities for which they
o= l\\'ir sthorising legislation. ¥Yeov

i, it camot provead efficianily withowt
farther guldancze () the public, it a¢ valy may but ahould

to isswe

to sawe

the avallakility of a sertnin drug to the publis,
"e muet b\:?umrod 't aome degree againast
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Pub, L, No. §5-111, 01 Stat. 1091), providea as {'ol\mva;

"(g) 'The Council shall have thie suthority, for any
purpose ralated to this Act, to-~

"1) require periodic reporia for thy sudmissien
of inforawmticn maintained in tlie ordiziry courss of
Dualneay * # »"

Without reaching any conclusion at thi) tlme about the (xtew of the
Council's swthhoiidty or the validity of iis exercise in this particular
cane, it secmis {0 me rensonsble that the Council viould nesd te issue
regulations to in\plersent the prwision quoiod abyve,  For
example, fhe Camcil mwat satablich thy poiiods for reports it may
require, define tiyy contewis a7 tha repo axnd spocify (haose from
whoma it will requilre reports. Swch a rizalstion mpy e considered a

rocedural rule -+ an area whire agencies are geiirally considered

inost nuthoritisy to have braad implisd powers to Laswe regulsiions,

See for examole, Nenneth Culp Davis in Mo Admiatntrative Law
Treutise (1858) § 5,03 wha ntates at p. 30

"But a logislative rxle [regalation] may vest wpcaan
impliad or an unclexr grait of power oy well as wpon an
exproas tad ciear grant of powsr,

L " » ¥ L

"Procidural rules [regulations) davipasd to goveru
the agessoy's own procesdings are uswally considsred
to be legislative rulen, whather or not \ypecific power
is granted to iaxne such rules, "

I hope theae coramonl's have clarified my views. I would b happy
to discuss this luswy fusther with you {f you wish,

Sincerely ycurs,

{rITR0y S0CILaR

Miltons J, Socelar
Gensral Counsihl
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